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RIS Summary

Transition, constitution-making and separation
in Czechosl ovaki a

by Jon Hster

This paper considers the constitutional developnments in
Czechosl ovakia and the tw successor states, the Czech and Slovak
Republ i cs. To understand these processes it is necessary to
consider in some detail the break-up of the Cech and S ovak
Republic, as it was called at the time of its dissolution. The
failure to keep the country together was closely related to the
failure to agree on a new federal constitution and on the
division of power between the federation and the two menber
republics. Wen the latter becane independent and set about
witing new constitutions, their efforts were in nultiple ways
influenced and constrained by what had already taken place.

The devel opment of Czechoslovakia after 1989 belongs to two
overlapping sets of events. On the one hand, Czechoslovakia,
like all the Conmunist countries in this part of the world, saw
an astonishingly rapid downfall of comunism and the introduction
of a denocratic regime. In the this perspective we can conpare
the dynamcs of transition and of constitution-making in
Czechoslovakia wth the same developnents in other countries. n
the other hand, Czechoslovakia, |ike all the other federations in
ther egion underwent a process of fragmentation and breakup into
smal  er, independent units. In this perspective We can conpare
events in Czechoslovakia wth what happened in Yugoslavia and the
USSR. It is obvious today that once the process of de-
conmuni zation had started in sone countries and it became clear
that the Soviet Union would not intervene, Comunism was doomed
in the whole region. It is nore controversial whether the
process of federations breaking up was equally inevitable

The paper first provides a selective survey of the history
of Czechoslovakia from 1918 to 1989, organized to make sense of
what happened after 1989. It then covers the subsequent events
leading up to the "velvet divorce" of January 1993 and the
constitutional decisions in the tw successor republics. Finally
t he paper describes and evaluates six explanalions of the breakup
that have Dbeen put forward. The only one the author considers to
be wuninportant is "longstanding hostility between Czechs and
Sl ovaks". He argues that the tensions were no greater than exist
in mny other countries where the possibility of secession is
remote.  Among the other explanations is a structural one
A two-menber federation is 1Inherently unstable; if the two
nenbers are of equal size, there is a potential for endless
deadl ock and struggle. If one is larger than the other, then



either the larger one domnates and the smaller one wll resent
it, or there is ﬁarlty and the larger one wll resent it. O the
other hand, if there are three nenbers of the federation, there
is the possibility of shifting alliances, so that all states wll
get their way some of the time. Cher exEI anations have to do
with the motivations of the leaders of the tw republics, K aus
and Meciar. Kaus wented to proceed wth narket reforns faster
than the Sovaks did, and he did not want the decision-naking
process slowed down by Slovak obstructionism nor did the Czechs
wish to subsidize Sovakia. Mciar enhanced his position anong
Sovakian political leaders by nmaking strong demands, which,
though perhaps nade for purposes of bargaining over the division
of the gains from federation, led to the inevitability of breakup
once the Czechs decided in favor of it.
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* In addition to the written materials cited below this report is based on interviews with
Vadlav Benda, Jiri Boguszak, Martin Butora, Zora Butorova, Jan Camogursky, Vojtech
Cepl, Pavol Demes, Ludomir Fogas, Zdenek Jicinsky, Peter Kresak, Petr Pithart, Pavel
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indebted tu Jirina Siklova for dlowing meinto her circle of friends so that | could meet
some of the others. | should also state what | owe to David Franklin, who played a crucia
role in establishing my firgt contactsin Czechodovakiain January 1991. In addition to the
generous support of the IRIS project | would like to acknowledge the help of the Center
for the Study of Congtitution-Making in Eastern Europe of the University nf Chicago Law
School. In particular, | have learned immensely from numerous talks with Stephen Holmes
and Wiktor Osiatynski.
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Introduction

In an ealier IRIS Report, | anayzed the process of
constitution-making in Eastern Europe after 1989.1 The report had three
main parts. a discussion of the genera issue of constitution-making, an
overview of developments in Eastern Europe, and a case study of
congtitutional developments in Poland. In the present Report | offer
another case study, focused on constitution-making in Czechoslovakia and
in the two successor republics. To understand these processes it is also
necessary to consider in some deal the bresk-up of the Czech and Sovak
Republic, as it was called at the time of its dissolution.2 The failure to keep
the country togeher wes dosdy rdaed to the falure to reech agreement
on a new federal constitution and on the division of power between the
federation and the two member republics. When the latter became
independent and st dout writing new conditutions, ther efforts were in
multiple ways influenced and condraned by wha had dready teken place

The devdopmett of Czechodovekia dter 1989 bdongs to two
overlapping sets of events. On the one hand, Czechoslovakia, like all the
Communig ocountries in this pat of the world, sav the adonishingly rapid
downfall of communism and the introduction of a democratic regime. In
this perspective we can compare the dynamics of transition and of
constitution-making in Czechodovakia with the same developments in
other countries. On the other hand, Czechoslovakia, like all the other

1 Published as “Constitution-making in Eastern Europe: Rebuilding the boat in the open
sed’, Public Administration 71 (1993), 169-217. The report has also been trandated into
Polish: Tworzenie Konstvtucii w Europie Srodkowj, Warsaw: The Helsinki Foundation
1994.

2 To avoid burdening the text with thislong name, however, | shal use “ Czechodovakiad’
to refer to the country before the breakup.
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federations in the region underwent a process of fragmentation and
breakup into smaller, independent units. In this perspective we can
compare events in Czechodovakia with what happened in Yugosavia and
the USSR. It is obvious today that once the process of de-communization
had started in some countries and it became clear that the Soviet Union
would not intervene, Communism was doomed in the whole region. It is
more controversial whether the process of the federations breaking up was
equally inevitable. | discuss that question below for the case of
Czechoslovakia, without providing a clear-cut answer.

| now proceed as follows. In Section |l | provide a selective
survey of the history of Czechosovakia from 1918 to 1989, organized to
make sense of what happened after 1989. In Section [I1 | cover events
between the events of November 17 1989 that triggered the downfall of the
regime to the first free elections in June 1990. In Section |V | consider the
dual efforts to write a new constitution and to keep the country together
during the two years for which the first parliament was elected. In Section
V | discuss how the elections of June 1992 created a political situation in

which the breakup of the country, from possible and plausible, became
probable and inevitable. In Section VI | briefly explain some aspects of the
congtitution-making in the two new republics. In the final Section VII, |
adopt a more systematic perspective. | survey a number of explanations
that have been offered for the breskup of the country, and comment briefly
on their validity.
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It is important to state my limitations. | do not know the
language.3 If only for that reason, | can make no clam to scholarly
knowledge of the country and its history. In fact, my knowledge is thin
even given wha is accessible in languages tha | do read. The chronologica
narrative offered below is based on a small number of written sources?,
supplemented by what | learned in interviews with Czech and Slovak
politicians and scholars.5 | do hope that | got the basic facts right, though.
The more analytical parts of the report, especially the final section, are of
course constrained by these limitations. | do not believe, however, that a
fine-grained knowledge is indispensable for sketching and tentatively
asessng some explanaory hypotheses. Also, | hope that my knowledge of
Similar processes in other countries in the region - and in fact of

3 Or languages. athough Czechs and Slovaks understand each other without difficulty, the
two languages are different enough to create a potential for conflict. notably in the
organization of the state-owned media

4 | rely heavily on the articles in the weekly survey published by Radio Free Europe from
1989 to the present. Up to the end of 1991 this publication was called “Report on Eastern
Europe’, from 1992 onwards “*“RFE/RL Research Report”. In the text | refer smply to
“RFE” followed by the date. | should also acknowledge my debt to a valuable book by
Carol Skanik Leff, Nationa Conflict in Czechodovakia, Princeton University Press 1988.
Excellent surveys of condtitutional developments from 1920 to 1993 are found in Zdenek
Jcinsky and Vladimir Mikule, Das Ende der Tschechodovakei 1992 in
verfassungsrechtlicher Sicht, Parts | and |1, Koln: Bundesinstitut fiir ostwissenschaftliche
und intemationde Studien 1994.

5 Because Of the superficial character of my knowledge, it is likely that much (perhaps
mogt, concalvably everything) of what | learned in the interviews isin fact dready,
unbeknownst to me, in the public domain.
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constitution-making at other times and places6 - can to some extent
compensate for my lack of familiaity with Czechodovekia

[1.1918-1989
The Czechoslovakia that emerged after the end of World War
| was an artificial creation, not - as in the case of Poland - the
reestablishment of a unitary nation that had been divided by the large
powers.  Although both Slovakia and the Czech lands (Bohemia and

Moravia) were parts of the Austro-Hungarian empire and had similar
languages, they had very different historical trgectories. Whereas the
Czech lands beonged to the Audrian pat of the empire, Sovakia had for a
thousand years been under Hungarian domination. The civil codes were
diffcrent, Slovakia applying for instance the principle of equal inheritance
while the Czech lands had primogeniture. (After 1989, this difference
turned out to be important for the attitude towards restitution of
confiscated or nationalized property.) In 1918, the Czech lands were much
more advanced economically. About two thirds of the population were
engaged in the secondary and tertiary sectors whereas in Slovakia two
thirds were employed in the primary sector. Also, religion had a much
stronger place in Sovakia. Altogether, Slovakia was a traditional society,
based on the respect for hierarchy and authority, a country that unlike the
Czech lands had not yet undergone the traumas of modernization. The two
parts of the country also differed in quantitative terms. Of the 13.4 million

¢ | have studied the constitution-making process at the Federal Convention in Philadelphia
(1787) and the first French Assembiée Condtituante (1789-91) in my “Argumenter &t
négocier dans deux assemblées constituantes’, Revue Francaise de Science Politiaue 44
(1994), 187-256.
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inhabitants found in the 1921 census, about 3.5 million lived in Slovakia,
including an Hungarian minority of 700, 000. There was also a large
German minority (about 3.2 million), largely concentrated in the Czech
lands. In 1989, by contrast, the Czech lands had a population of about ten
million and few minority members, all Germans having been deported
after 1945. Sovakia contained about 5 million, including an Hungarian
minority of about 600, 000.

Under the conditution of 1920, the country was organized as a
unitary state without any federal elements. The (predominantly Czech)
political leaders believed that only by “assimilating the Slovaks under a
common umbrella of ‘Czechoslovakism’ could they be safeguarded from
Hungarian clutches”?; at the same time, they feared that recognition of
Sovak autonomy could st a precedent for Smilar demands by the German
minority. Parliament, elected by the proportional method, was bicameral.
President Thomas Masaryk, athough elected by the parliament, had
exceptionally large de facto powers, due to his prestige as founder of the
new state. All three elements - proportionality, bicameralism, indirect
election of the president - were incorporated in the new Czech constitution
of 1992, often with explicit reference to the First Republic, (See below,
though, for the current imbroglio over the Czech Senate.)

The history of the Republic from its creation to 1989 is
punctuated by four dates. 1938, 1945, 1968, and 1989. Until 1938,
Czechoslovakia was a prosperous, democratic country. In terms of
industrial production, for instance, it was the fourth largest power in
Europe, led only by Germany, Britain and France. Also, it was the only
country in -what later became the Communist bloc that had a real history

7 Leff, National Conflicts, p. 136.
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(and memory!) of democratic self-government. After Munich, the Czech
lands became a German protectorate (and de facto part of the German
Reich), whereas Slovakia in 1939 was organized as a formally indcpcndcnt
state. Although in redlity war-time Slovakia was little more than a Nazi
puppet, the period still retains symbolic significance for many Slovaks as a
first exercise in state-building. When Czechs express their contempt of
current Slovak celebrations of their wartime regime, they sometimes fail to
see that what is celebrated is thc independence of the regime, not its
ideology.

The Second Republic was founded in 1945. Because the first
parliament was elected (in 1946) mainly to give a new constitution to the
country, the deputies term of office was restricted to two years. The
constitution was adopted in May 1948, three months after the Communists
had taken power. The details have little interest today, except with regard
to the system of “asymmetric federalism” that was adopted. In addition to
the federal parliament and government, Slovakia would have its own
parliament (National Council) and government; no such arrangement
existed in the Czech lands* A similar asymmetry existed within the
Communist party. There was a Slovak Communist party, a Czechoslovak
Communis Paty - but no Czech Communist Party. Although intended as a
concession to Slovak nationalism, the creation of these asymmetrical
dructures turned out to have the same consequence as many other politica

8 Later, | argue that a federation with two member states is an anomaly; even more so, a
federation with only one member!
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concessions, whetting the appetite for independence rather than satisfying
it.9

The first consequences appeared in 1968, with the Prague
Spring. It is often said that the Slovaks, in this period, put “federation
before democracy”. Although that clam remains controversial, it seems
true that “the impetus for federalization was amost exclusively Slovak”. 10
In the new constitution that took force on January 1 1969, the federal
structure of the republic was asserted in two ways. On the one hand, the
asymmetry was eliminated by the creation of a Czech National Council.
On the other hand, and more crucialy, the federal assembly was made bi-
canerd, with an upper house divided into two-equd Sze Czech and Sovak
sections. Ordinary legidation needed a smple mgority in the lower house
and in each section of the upper house conditutiona changes needed three
fifth mgorities throughout. This implied that one fifth of deputies to the
upper house could (if concentrated in one section) block all constitutional
changes. Although elaborated before the Soviet invasion in August 1968,
the new conditution was passed dfter the invason and with Soviet approvd.
In this connection two claims have been made. First, in the absence of the
invasion the creation of a federal structure would have led, sooner rather
than later, to Slovak secession. Second, the temporal coincidence of the
invasion and the adoption of the new constitution was widely interpreted as
a sign of Soviet imposition of the constitution. In this perspective, the
Soviets approved the congtitution only because they saw it as a useful tool
for a policy of divide-and-conquer. In the eyes of the Czech population,

91 eff, National Conflict, p.98 ff; Tocqueville, The Old Regime and the Revolution, New
York: Doubleday 1955, p. 176-77.
10 Leff, Nationd Conflict, p.124.
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this aspect of the origin of the 1968 constitution severely reduced its
legitimacy.

Within the strict Communist framework imposcd by thc
Sovigts, the conditution was, of course, a mere sham. Nether the principle
of the sovereignty of parliament nor that of a separation of powers has any
reality when the Party has all real authority. The federal structure was also
a mere caricature, as shown by the fact that the Czech and Sovak Nationd
Councils regularly passed identically worded legislation.11 In any case,
most of the concessions to federalism were taken away by a new
constitutional reform in 1970. Yet the federal framework mattered
profoundly - after 1989, when it was used to promote, and sometimes to

block, new legidation. The 1968 Czechodovak constitution may be a
unique example of a text that came into life only after death - after the
abolition of the regime whose affairs it was supposed to regulate. | shall
return to this question shortly.

After the Soviet repression, the reformers within the
Communist party - predominantly Czech - were dismissed. Among the
people who took their place were a disproportionate number of Slovaks,
including the new Party Secretary Gustav Husak. Thus in addition to the
largely symbolic victory of federalism, the Slovaks gained participation in
power. As part of the “reward” for their comparative loydty in 1968 was
the condruction of huge indudrid plants in Sovakia, they dso ganed some
economic advantage, a leest in the short run.

111t is significant in this connection that ‘ because of what was perceived an the “right-wing
opportunism” of the Czechs the USSR vetoed the establishment of a Czech Communist
Party.
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November 1989-June 1990
The proximate cause of the downfall of Communism in

Czechoslovakia was the brutal repression of student demonstrators on
November 17 1989, followed by a wave of mass protests that ultimately

dso reached the factories. The more remote cause was the series of regime

transformations in Poland, Hungary and East Germany that, besides
serving as a modd and an inspiration, had the crucial effect of signaling
that the Soviet Union was not going to intervene. The actual transition was

effectuated through the vehicle of the Round Table Talks between the
regime and the opposition. 12 Actually, there was not one Round Table, but
two. More or less simultaneously with the discussions between the regime
and Civic Forum in Prague, regime officials and members of Public
Against Violence (the Slovak counterpart of Civic Forum) were meeting in

Bratislava. The outcome of both discussions was the formation of coalition
governments. The Slovak Communists managed, however, to maintain a
stronger position in Slovakia than their counterparts in Prague. Negotiators
from the opposition now reproach themselves for having been too timid in

pushing for change and for having chosen compromise rather than
confrontation. Also, the Bratisava leadership, unlike the Centra
Committee in Prague, was not personally compromised during the
November demonstrations. The Slovak Communist Party got rid of the
worst people, and was able to maintain not only its organizational structure
but dso its propety (the Sovak ex-Communiss are today the richest party
in Slovakia). Later, the Slovak Communists in the Federal Parliament

12See the essays in J. Elster (ed.), The Round Table Talks in Eastern Europe, forthcoming
from the Univergty of Chicago Press. In this volume, M.Calda dedls in detail with the
Round Table Taks in Czechoslovakia




-11 -

played a consistently obstructive role, as “constitution-wreckers’ and
“federation-wreckers”.

The Central Committee leaders in Prague were more
completely and more rapidly demoralized. As in Poland and Hungary, not
only the party leaders but the opposition as well were surprised by the
sudden collapse of the regime. The only obstacles to radical and swift
reform came from Civic Forum itsdf. Havel and his associates ddiberately
pulled their punches - asked for less than they could get - in three crucial
respects. in thelr insistence on the principle of legal continuity, in their
respect for Slovak sovereignty, and in their choice of electoral system. |
shdl address these issues in turn.

The first problem the reformers faced was how to implement
their reforms. The decison was made a the Round Table to work with the
existing parliament, purified of its most obnoxious members. Between one
third and one half of the deputies either resigned or were forced to step
down, and replaced by members of Civic Forum and of the satellite parties
of the Communist party, which had carried out an internal house-cleaning
in the days following November 17. Some Communist deputies were also
replaced by other Communists. The replacement was carried out within
strictly legal forms, using as a precedent the procedure by which the
reformers had been forced out of parliament after the 1968 invasion.13
This is one application of the principle of legal continuity.

A more important application arose out of the fact, explained
earlier, that the reformers found themselves saddled with a constitutional

13 One notorious Commuiiist even used this fact to object to the replacement (Zdenek
Jcinsky, Ceskodovenskv Parlament v Polistouadovem Vwvoii, Pragues AFGH 1993,
p.62).
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framework that gave extreme veto powers to the Slovak minority in
parliament. A Slovak group of 3 1 members. of the upper house -
representing one fifth of that house and two fifteenths of the population in
the country as a whole!4 . could block any congtitutional change. This
perverse situation was the outcome of a triply favorable treatment of the
Slovaks. First, they had equal numbers of representatives in the upper with
the numericaly larger Czechs. Second, a majority was required in each of
the two sections of that housc, not in the house voting as one. Third,
congtitutional changes required a qualified mgority. Combining the first
and the second or the first and the third of these principles would have
been well within the range of normal constitutional procedures. The
combination of al three principles, however, gave excessive power to the
Sovaks 15

In this situation, Civic Forum might have been justified in
rapidly pushing through a constitutional bill to change the mode of voting
in parliament. They could have appealed both to substance and process. to
the exorbitant nature of the Slovak veto and to the illegitimacy of the 1968
constitution. Although some Czech politicians made moves in this

14The upper house had 75 Czech and 75 Slovak members. Assume that the voters formed
some proportion rof the populations of the two republics, respectively 10 and 5 millions.
Behind each Slovak deputy to the upper house there was, therefore, 5 million1/75 voters.
A group of thirty deputies represented, therefore, thirty times this number or 2milliont, i.e.
two fifteenths of the total number of voters. In itself, this proportion is not remarkable. For
instance, a tiny proportion of the American electorate (the voters in the thirteen least
populous states) could in theory block any constitutional change. The voters in the small
states do not, however, have any cOmmon interests (apart from their interest in maintaining
their disproportionate power) that would make such a constellation likely.

15That would also have been the effect of combining the second and the third principles.
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direction’, they were met with strong Slovak opposition. As an overriding
god of the leaders of the Civic Forum was to avoid any actions that might
cause or perpetuate social division, no further steps were taken.

The problem might perhaps have been defused at an earlier
stage. In the first time after November 17, Civic Forum was quite active in
Slovakia. In the Civic Forum headquarters in Laterna Magica (Prague)
there was a map of Czechoslovakia with the geographical distribution of
the Civic Forum committee, showing that Civic Forum was active also in
Slovakia, except for Bratisava, which was dominated by Public Against
Violence. Many parts of Slovakia outside Bratislava felt greater affinity
with the Czechs, and did not want to be ruled from Bratislava. However,
Civic Forum deliberately dismantled its organization in Slovakia,
recommending its Sovek members to join Public Agang Violence “In this
way the chance...for unified political management of the reform processin
the entire country disappeared.”!”

Consider next the decision to adopt a system of proportiona
representation in the first elections. In December 1989 and January 1990
the issue of proportional versus maoritarian (mgority or plurality voting
in gnglemember didricts) sysems was much debated among Havel and his
politicll associates. It is clear that Havel was, a that time, animated by two
distinct desires. On the one hand, he did not want to exploit the dominant
position of Civic Forum so that the movement would gather all seats in
parliament. It was clear, however that with majority voting Civic Forum
would have swept the elections, as Solidarity had done for the elections to
the Polish Senate in June 1989 when they got al deputies but one. By

16 Vaclav Zac, “The velvet breakup” (unpublished manuscript 1994).
17 Zac, “The velvet breakup”.
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contrast, proportional elections would allow for the representation of other
political tendencies too, including the Communists? On the other hand,
Havel was at that time notoriously opposed to thc party system!®. Ile
wanted an electoral method that would allow for the selection of
independent candidates. The method which does that par excellence is, of
course, the majority system. There may ssmply not be any system that can
accomplish both of Havel’s desires. Although the voters, in the PR system
that was eventually adopted, were allowed to modify the order in which
the candidates were listed on the balot, they nevertheless had to choose
from the party list.

The remarkable fact is that in the end the decision to adopt
proportiona voting was taken by the very group - Civic Forum - which
had everything to gain from adopting magority voting and which
moreover, had the power to impose that system. One of Havel’s close
associates remarks that “this decision will be seen ether as the glory or the

18 As in Poland - but unlike Hungary (and there they were proven wrong) . the
Communists in Czechodovakia preferred proportional representation. Puzzlingly,
however, part of the opposition to the majority system was due to fears that it would favor
the Communists. They were the only well-organized political movement in the country, and
some thought that for this reason they might be able to exploit the mgjority system. | can
see no valid reason behind this fear, which was probably due mainly to lack of
understanding of the properties of the various electora systems.

191 ater, with more experience of the political system, he changed his mind. Perhaps one
could say that nobody hiad piayeathe Blum to his de Gaulle, another notorious adversary
of the party system. In November 1942 and then again in March 1943, Leon Blum (in
prison) wrote to de Gaulle (in London) to warn him against the idea that the resistance
movement could substitute for a regular party system. After the liberation, the parties
would have to assume their normal place in any democracy. (Jean T acounture, Léon Bium,
Paris. Seuil 1977, p.486 ff.) De Gaulle got the message (Jean Lacouture, De Gaulle, vol.l,
Paris Seuil 1990, p.705).
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weakness of the November revolution: we were winners that accepted a
degree of sdlf-limitation”. From the positive (as distinct from normative)
point of view, thc cpisode offers an important counterexample to the
proposition that parties invariably favor the electora systems that favor
them. 20

The decision to adopt proportiona voting was taken in a way
that had a curious and possibly momentous side effect. When the electoral
system was discussed in a meeting between Havel and some of his
associates, it became clear that they were close to persuading him to adopt
proportional representation. To clinch the matter, one them added that the
decison was not a definitive one: they could aways change the system
later. It was in that experimental spirit that the idea of having the firg
parliament elected for two years rather than four first came up. That was
an idea that Havel appreciated on other grounds too. He had been reluctant
to serve as president for four years, and this proposal would allow him to
serve for two years only. Many believe today that it was a mistake to think
that the new federal constitution could be written in two years. One
centrally placed politician aso said so at the time: a constitution can be
written in three months or in ten years, but not in two years. Although he
did not advocate the idea of pushing through the constitution immediately,

while a window of opportunity still existed, he did oppose the two-year

20For two Polish counterexamples, see my “Congtitution-making in Eastern Europe”,
p-207-8. Next time around, however, Havel was somewhat less non-partisan. In his
electoral bill for the 1992 elections, he proposed to divide the country into small electoral
digtricts in which voters would cast their ballots for individual candidates rather than for a
party ticket. The proposal was turned down by the Federal Assembly, partly because of a
suspicion that it “was designed to ensure the reelection of the leading figures of the ‘velvet
revolution’ » (RFE 14.21992).
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parliament. Although there were other centrally placed actors who shared
his opinion, the twoyear option won out. The agument Havel meade in
public as distinct from what initially may have swayed him - was that a
parliament elected in 1990 would mainly reflect the reection of the old
regime and not alow the expression of pluralism.

In summary and in retrospect, there were three fedtures of the
“velvet revolution” that cast their shadow into the first democratically
dected legidaure and tha may he hdd respongble for the falure to adopt
a new constitution and to keep the country together. First, there was an
insufficiently thorough elimination of the Communists. This came about
partly by accident (in Slovakia), partly by a deliberate decision to adopt an
dettord sydem that would dlow for a Communig presence in the new
paliament. Second, there was a lack of understanding of the fetters that the
1968 constitution would impose on the reform process, and/or a lack of
willingness to remove them. Third, the decision to elect the first,
constitution-making assembly for two years was unfortunate, partly
because valuable time would be taken up by campaigning before the next
dections and patly because the compresson of the time horizon caried a
risk of political overheating.

TV. June 1990-June 1992
The €elections of June 1990 created a federal parliament
dominated by Civic Forum and Public Against Violence: 170 seats out of
300, with the Communists and the Christian Democratic Union achieving
respectively 47 and 40 seats and three small parties 12-16 seats each.
However, Public Agang Vidence did not get a mgorty (and a fortiori not
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a three fifths majority) of the seats in the Slovak section of the upper
house.

The political proccss during the first parliamentary period was
dominated by two tasks. On the one hand, there was a massive and largely
successful effort to create the legal and institutional framework for a
market economy, and to transfer dae propety to individud ownes On
the other hand, there was a protracted struggle to define the division of
powers between the federdion and the two condituent republics  Although
the original idea had been to resolve this issue as part of the generd
process of establishing a new constitution, it soon became clear tha the
Slovaks wanted an immediate solution (RFE 7.12.1990). Tripatite taks
between the fedad govenment and the govenments of the two republics
took place from August to December 1990, culminating on December 12
with the adoption by the Federa Assembly of a constitutional amendment
on power-sharing (RFE 21.12.1990). The amendment went quite far in
meeting Slovak demands, including a somewhat absurd provision that the
governorship of the Central Bank would alternate annualy between a
Czech and a Slovak.21 Yet it soon became clear that it did not go far
enough.

Before discussing these later developments, we should note
that the tactics adopted in the amendment druggle probebly had an impect
on what happened later.” Two events were crucia. First, in a meeting on
December 6 1990 with the Czech leaders, Vladimir Meciar and other

21 |t is a commonplace in the economic theory of Central Banks (i) that to carry out their
task properly they need to he independent of the government and (i) that a iong tenure for
the Governor is a necessary condition for independence. See Alex Cukierman, Cenird
Bank Stratew. Credibility, and Independence, Cambridge, Mass.: MIT Press 1992,
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Slovak leaders declared that if the Czech proposals for changing the
amendment were adopted, the Slovak National Council would declare the
supremacy of Slovak law over federal legidation. Second, perhaps more
fatefully, the Czech Prime Minister Petr Pithart decided - “pointlessy”,
according to one observer-participant22 - to reveal this threat in a speech to
the Czech National Council, adding that the Czech government was
preparing emergence measures for the case that the unity of the country
became endangered. From the Slovak point of view, this speech could be
interpreted (or at least presented) as evidence that the Czechs wanted to
split the federation. From the Czech point of view, Pithart’'s revelation -
and the subsequent failure to get the Czech proposals adopted - showed
Meciar to be a successful blackmailer. The position of Pithart, who had
already bcen criticized as too friendly to the Slovaks, was undermined.

To understand the escalating conflicts over the nature of the
federation, it is important to know the options that were being debated, eg.
by conddering the dterndives presented in the opinion polls In June 1990,

the dternatives were

- Common date, with large powers vested in centrd
government;

- Common dae with large powers vested in Czech and Sovek
governments,

- Confederation;

- Two completely independent dSates.

22 78k, “The velvet breakup”. (Zak was Vice President of the Czech National Council at
the time.)
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In the summe of 1992, the dtendives were

- Unitay dae with one govenment and one paliamet for
dl of Czechodovakia;

Federation composad of the Czech Republic and Sovekig
- Fedeaion composad of more then two republics
Confederation;

Sepaaion (two completdy  independent  dates).

In the concluding Section | indicate the proportions of
rejpondents favoring the various alternatives;. There, | also explan the
meaning of the option “Fededion compossd of more than two republics'.
For the present purposes, the man point is to obsarve a gradud 4hift in the
aternatives that were held up against each other. Initially, the debate
concerned the division of powers between the federal and the national
governments. Next, the main opposition was between a federation (as
oefined for indance by the Decamber 12 amendment) and a more loosdy
structured confederation. Finally, the idea of confederation was
progresvdy diluted s0 that in the end it became dmog indidinguishable
from the credtion of two independent daes

| shall not attempt to give a blow-by-blow account of this
process, but only sketch the main mechanisms that propelled it forward.
Some of these were rooted in CzechrSovak rdations. There was a drong
element of Slovak brinkmanship, embodied in Vladimir Meciar. After
Pithart had made Meda’s threst public, he was locked into an aggressve
podtion from which he could not back down. Also, in the percgptions of

many Czechs there was little difference between Slovak nationalism and
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Slovak separatism, a suspicion that easily became sdf-fulfilling. Other
mechanisms were linked to intra-Slovak relations, as Meciar for electoral
purposes had (o demarcate himself from his Slovak rivals. The separatist
position was aready occupied, by the Slovak Nationa Party. The
federative position was occupied by Jan Carnogursky and his Christian
Democratic Party, although with the curious twist that in their program the
federation was supposed to last only ten years, until the time when the
Czech and Slovak Republics could enter the European Union as two
separate entities. 23 The only position left to Meciar was the confederative
one. He found that a drategy with grest apped was to pay lip service to the
idea of keeping the country together while at the same time demanding
Sovak independence in more and more domans. Thus before the eections
of June 1992 he proposed the adoption of a Slovak constitution before the
federa one, the election of a Slovak president, the creation of a Slovak
Centrd Bank, and even an independent foreign service.

At the constitutional level, the most notable achievement was

the adoption in 1991 of a federal hill of rights. There was a conspicuous

23 Meciar's demand for a confederation within which each republic would have virtualy all
the attributes of an independent state was one of the absurd ideas launched in this period.
Another was Camogursky’s idea of the “federation for ten years’. In my interviews with
Slovak politicians who advocated this proposal, | regularly asked the following question.
“Suppose that in a marriage, one spouse announces to the other that he or she will seek a
divorce in ten years. Don't you think that marriage would collapse immediately? And
wouldn’t the same psychological mechanism of anticipating and immediately consuming
the announced divorce hold for the proposal of a federation that is to end in ten years? |
never got an answer that | could understand. A third convoluted idea that originated in

sl ovaki a wasg the proposal of a “state treaty” between the two republics (RFE 7.6.1991), a
procedure that might have required the momentary dissolution of the federation shortly
followed by its reemergence on the basis of an agreement between the two states.



221 -

failure, however, to adopt a new federal constitution. Part of the reason of
the failure was the cumbersome procedure that was adopted. The work on
the constitution took place in a parliamentary commitice and in an advisory
expert committee. The parliamentarians were to draft the main directions,
and then, if they agreed - a big if - the experts would trandate the
proposals into legal language. When the text came back, the deputies often
sad, “This is not wha we wanted’.24 Much more important, however, was
substantive disagreement and deadlock. Obvioudly, the nature of the
federation or confederation was the main stumbling block. There was also
faillure to reach agreement on the relations between government,
parliament and the presdent. A “little congtitution” regulating these
relations was submitted to the Federal Assembly in the spring of 1992, but
faled by two Sovek votes in the upper house.

The role of President Havel in the constitution-making process
was complex, and possibly counterproductive. Many close observers
explained his behavior in terms of his background as a playwright.
According to one, Havel lived in “dramatic time”, not understanding that
parliamentary politics takes place in “epic time”. He wanted long periods to
be condensed into short, dramatic moments. According to another, Havel
saw himself as an actor, acting in a play written by himself. He had no
feeling of bcing subjcct to constraints. By the time he understood how
normal politics worked, vauable time had been lost. The same observers

emphasized that Havel's overall contribution to the Czechoslovak transition

24 An instructive contrast is with the drafting of the 1978 Spanish constitution, where legal
experts were deliberately excluded so as to avoid excessive precision in the final
formulations. Sec J.P.Pérez-Liorca, “Commentary”, in R.A. Goldwin and A.Kaufman
(eds.), Congtitution Makers on Constitution Making, Washington D.C.. American
Enterprise Institute 1988, pp.26675, at p.272.
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was immensely positive, and that, moreover, his positive achievements
stemmed from the same character traits that in other situations made him
an obstacle to conflict resolution. Sometimes, disregard for consequences
has good conseguences, Sometimes, not.

When organizing a number of top-level meetings about
congtitutional reform, Havel initidly invited only the presidents and vice-
presidents of the three parliaments, neglecting the party leaders. When he
finally came to understand that the parties would have to play a crucial
role, valuable time had, once again, been lost. His relations with Alexander
Dubcek, president of the Federal Assembly, were not good. Dubcek may
have been somewhat envious, fedling that he was being reduced to a
Sdeshow; or perhgps he smply was not up to the task.

ITavel’s direct constitutional initiatives invariably failed,
largely because of bad tacticd judgment. He repestedly asked parliament to
increase the powers of the presidency. His constitutional draft of March 5
1991, for instance, gave the president the right to declare a state of
emergency, to dissolve parliament, and to call referendums. Apparently, he
did not understand that such proposals, coming from the very office whose
powers were to be enhanced, were likely to meet with suspicion.25 He
repeated the same proposals in a televised speech on November 17 1991.
Between these two proposals for congtitutionalizing the presidential right to
call referendums, Havel had also tried to push a hill on referendum on
separation through the federal assembly. A petition was organized that
gathered almost 2.5 million signatures, and there were big demonstrations

25For a discussion of such “reactive devaluation” see Lee Toss, “Reactive devaluation and
other barriers to dispute resolution”, forthcoming from W.W. Norton in K. Arrow et al.
(eds.), Barriers to the Negotiated Resolution of Conflicts.
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in Prague to put pressure on parliament. Whether or not the latter were
caled by Havel - a point on which observers disagree - they probably had
the effect of strengthening resistance in parliament to the bill. It failed
when most Soveak and virtudly dl communig deputies voted agang it

V. The break-up
During the two years of the first democratic parliament, it

became clear that the mood of the country was changing. In the Czech
lands, right wing market reformers were emerging as the strongest force.
In Slovakia, left wing forces - if that phrase can be used as an umbrella
term for the separatist, populist and communist parties - became
increasingly strorg.The liberal center that had been at the core of the 1989
revolution was losing force. ‘1’0 some extent, these changes were already
reflected in the composition of parliament. On February 23 1991, Civic
Forum split into two groups, the conservative Civic Democratic Party
(headed by Vaclav Klaus) and the liberal Civic Movement. Several smaller
groups aso left Civic Forum to set up their own parties. The disintegration
of Public Against Violence began on March 5 1991, when Meciar founded
his own politicd paty, later named Movement for a Democratic Sovakia
The extent of the swing, as reveded in the dections of June 5
6 1992, nevertheless came as a surprise to most observers. Basicaly, the
liberal-centrist postcommunist elite was wiped out. As that eite was the
only political force with a strong commitment to a genuine federation,
centrifugal forces now came to dominate the scene. Their motivation and
interaction are further described in Section VII below. Here, | shall only

give a brief chronological story of events.
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In the drama culminating in the creation of two independent
states on January 1 1993 the two main actors were Klaus and Meciar,
undisputed winners of the dections, with Havel in an ambiguous supporting
role. An early sign of what was to come occurred when Havel offered
Klaus the position as federal Prime Minister and Klaus preferred to accept
the premiership of the Czech Republic. On July 3, the day after the three
governments were formed, the newly elected federd assembly voted not to
reelect Havel as president of the country. (Essentially he was defeated by
the Slovak section in the upper house.) On July 17, the Slovak Nationa
Council overwhelmingly approved the Slovak Republic’'s declaration of
sovereignty. Minutes later, Havel resigned from the presidency, effective
July 20. In retrospect, this was simply an act of dotting the i’s and crossing
the t's. the federation was dead, and Havel wanted to have nothing more to
do with it. On July 22 and 23 Klaus and Meciar agreed on ending the
federation. Although Meciar later (in August) appeared to have second
thoughts, the Czechs remained firm.

What remained to determine were the procedural ways of
dtaining this end and the “divorce setlement” - the divison of the common
assets. Under the existing constitution, secession of one republic demanded
a referendum among the citizens of that republic. Neither Meciar nor
Klaus wnntcd to follow this course. Instead, they asked the Federal
Assembly to adopt a constitutional law that, in addition to referendum,
would provide other and sffer means to secesson. When the bill faled by a
small margin, a surprise motion to create a Czech-Slovak Union was tabled
and accepted. The proposd - which recaved the support of the vast support
of the deputies from Meciar's Movement for a Democratic Slovakia - was
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probably made only to undermine the bargaining position of Klaus in the
upcoming divison of the common assts (RFE 16.10.1992)

Klaus, in fact, wanted the split (0 hgppen as soon as possble.
He was afrad that Wesern investors, whose interest in the Czech economy
had aready started to wane as a result of the uncertainty over the future of
the federation, might flee the country. Although he could have declared a
unilateral secession, he wanted the split to happen in a constitutionally
acceptable manner, both to gopear as “dean” in the eyes of the West and to
prevent Slovakia from blaming him for the breakup. Meciar, on his side,
was in no hurry. Aslong as the federation lasted, Slovakia could retain its
share of the federal budget and postpone the economic losses that
spardion would ental. In this pergective, the proposal of a Czech-Sovak
Union was simply a procrastinating move, intended to induce Klaus to
make a favorable offer on the division of the assets in exchange for Slovak
acceptance of a rapid  dissolution.

On November 25 1992 the Feded Assembly adopted a hill to
dissolve the federation, in spite of clams by the oppostion that the country
could be split only on the basis of a referendum.26 In the weeks preceding
this vote, Klaus and Meda had prepaed a number of agreements on the
division of the common assets and the future relations between the two
states. It was clear to everybody that the break-up was imminent, and
would happen in a ‘reasonably orderly way regardless of what the Federa
Assembly decided. It was also clear that at this stage a referendum could

2% “Ironicaly, mog of the parties advocating a referendum, in particular the Czech and
Slovak Communists and the Sovak Chrigtian Democrats, had blocked the holding of a
referendum in November 1991, when, as Havel remarked, ‘thc rcfcrendum still made

sense’.” (RFE 19.11.1992)
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not serve any purpose. Hence a sufficient number of opposition deputies
decided to forego their opposition to the bill the third time it was submitted

to the assembly.

VI. The Czech and Sovak conditutions

During the period of the first democratic parliament, there

had been commissions at work drafting constitutions for the Czech and the
Slovak republic, in parallel with the drafting of the federal constitution.
The work of the Czech commisson remaned a the stage of an unpublished
draft, and was never submitted to parliament.27 It had no influence on the
constitution that was adopted on December 16 1992. By contrast, the
Slovak constitution that was adopted on September 1 1992 was the last
document in a series of evolving texts, the first of which dates from 1990.
This continuity led, among other things, the Slovaks to retain the Federal
bill of rights in their constitution. The Czech constitution refers to the bill,
for reasons indicated below, but does not give it full constitutional force.
The constitution adopted on December 16 1992 “owed much
to [the earlier] proposals; but even more of the constitution’s provisions
were based on the winning party’s own conceptions’ (RFE 30.10.1992).
Reading the congtitution, it seems to owe even more to the need to put
something together in a hurry. It is a clumsly formulated document. with a
number of ambiguities and technical flaws.28 The most unusua (and
unusually vague) provision is Art. 106, which alows parliament to recall
the President with a 3/5 magjority (the same needed to elect him) for

27Jicinsky and Mikule, Das Ende der Tschechoslovakei, Part |, p.25.
28 See Jicinsky and Mikule, Das Ende der Tschechoslovakei, Part 11 for a detailed
discussion; also Pavel Mates, “The new Slovak constitution”, RFE 30.10.1992.
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“conduct amed to destroy the democratic and congtitutional regime”. In
March 1994, pro-Meciar deputies wanted to use the provision to remove
President Kovac from office for no other reason than his criticism of
Meciar (RFE 1.4.1994). Parliament is thus placed in the strange role of
having power to elect and remove both executives, the prime minister and
the president. Although vulnerable to parliament, the president can dismiss
the prime minister on his own initiative, not only when the government
fals to retan the confidence of parliament.

Not knowing much of what went on behind the scenes, | am
not able to trace specific provisions in the Slovak constitution back to the
Ideas or interests Of its creators. It is possible to say a bit more about the
making of the Czech constitution. It was clearly a result of compromise.
The constitution needed 121 votes to be passed. The Klaus coalition had
105 members. An additional 12 votes from the Moravian party were
obtained by means of vague promises to do something for Moravia. Votes
of former communists and social democrats were obtained by including a
reference to the bill of rights, which has a strong emphasis on socia and
economic rights.

At the level of overt argument, references to the constitution
of the First Republic were used both to justify specific provisions (1/3
guorum, 3/5 maority for constitutional amendments) and to exclude others
(the constructive vote of no confidence). In redlity, the decisive reasons
were often elsewhere. Klaus wanted a smple mgjority for amending the
constitution, understandably enough as his party had more than a half but
less than three fifths of the deputies. When formulating this demand he had
no hope that it would be accepted, yet it gave him something to give up in
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exchange for concessions on other issues.29 The actual reason why
parliament did not accept the constructive vote of confidence certainly had
something to do with the fact this mechanism leads to a weakening of
parliament vis-a-vis government.

The main philosophical inspiration behind the congtitution was
Hayekian. One of its main architects, Vojtech Cepl, is a great admirer of
Friedrich Hayek’s congtitutional views and tried with some success to
incorporate them into the text. For instance, the requirement that the
members of the Senate be a least 40 years old is an echo of Hayek's “mode
conditution” (athough the Czech conditution does not follow Hayek in dso
imposing an upper age limit on senators)? The very existence of the
Senate, however, has a different background. Again, at the level of overt
argument we find references to the bicameral assembly of the First
Republic. The redity, as we shdl now see is much more mundane.

In general, unicamera constituent assemblies tend to create
unicameral constitutions, bicameral assemblies to create bicameral
constitutions.31 The unicameral Czech assembly created a bicameral
conditution, for reasons well dated by Jri Pehe

In December 1992 the Czech parliament adopted a constitution
providing for the creation of a two-chamber Czech parliament. The
upper chamber - the Senate - was to be made up entirely of Czech
deputies from the Federal Assembly after the dissolution of the
federation. The paliament's decison to creste the Senate was widely
seen - particularly by the media - as an incentive offered to Federa

29 Jcinsky and Mikule, Das Ende der Tschechoslovakei, Part |, p.26.

30Friedrich Hayck, Law, Leeidation and Liberty, vol.III, London: Routledge 1979,
p.113.

31 See my “Constitution-making in Eastern Europe”, pp. 183, 212.
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Assembly deputies to pass a congtitutional law abolishing the
federation; it was argued that without such an incentive, deputies of
the federa parliament, fearing the loss of their mandates, would
reject the law - a development that could torpedo efforts to dissolve
Czechoslovakia peacefully. (RFE 12.11.1993)

If the origin of the Czech Senate was mundane, the
continuation of the story is downright sordid. As Pehe goes on to say,
“after the abolition of the federation, the Czech parliament changed its
mind”. According to many observers, he writes, “what had redly
prompted many deputies to change their minds was the realization that, if
not given new political roles in the Senate, most former Federal Assembly
deputies - their political rivals « would disappear from the media spotlight,
which would then automatically be focused on the deputies of the existing
Czech parliament”. At the time of writing (November 1994), the Senate
dill has not been condituted, nor elections scheduled. The lower house has
been carrying out its duties.

Generadly speaking, it is rare for constitutions to be designed
as a function of the private interests of the constitution-makers. Although
Charles Beard claimed that the American constitution of 1787 reflected the
persond economic interests of the framers, more recent Sudies have shown

that the interests of their constituencies were more important.32 The

32 Charles Beard, An Economic Interpretation of the Congtitution of the United States,
reprinted with a new Introduction by Forrest McDonald, New York: The Free Press 1986,
is the classical statement of the view that the framers were moved by their persona self-
interest. R.A.McGuire, “Congdtitution making: A rationai choice modd of the Federa
Convention of 17877, American Journal of Political Science, 32 (1988), 483-522 finds that
the economic interests of the constituencies of the various delegates have more power to
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making and implementation of the Czech constitution stands out in this
respect, as an example of blatantly self-serving constitutional design. In
addition to the stratagems described above, one may cite the
extraordinarily strong immunity that the Czech framers granted
themselves, requiring the consent of parliament before criminal
prosecution of deputies on any matter whatsoever. “If the respective
chamber dedines its consat, cimind proceedings ae rendered impossble
forever.” (Art. 27.4) Not content with this protection, in the spring of
1993 paliament “adopted an amendment to the cugoms law tha made it
mandatory for deputies to declare imported goods, but barred customs
officials from seaching deputies peasond bdonging, induding suitcases’
(RFE 12.11.1993).33 When Havel refused to sign the law, parliament did
not use its right to ovaride his veo.

Less is known about the constitutional bargaining over the
presdency.34 Aftr Havd’'s redgndion from the fedad presdency, it was
reported that he might accept the presdency of the Czech republic if that
office was vested with more than symbolic powers. He was also said to
prefer direct elections of the president. (RFE 3 1-7.1992.) The latter wish
was not fulfilled. If we compare the power of the presidencies in the ex-

explain voting patterns at the convention than the economic interests of the framers
themselves, dthough the latter are not negligible.

33The supporters of the law argued that this provision would prevent the executive branch
from harassing lawmakers. In this particular case, the harassing would not amount to
much. We know from other countries, though, that harassment of lavmakers by the
Internal  Revenue Service can be an effective punishment and, presumably, an eftective
threat. The issue of how to insulate lavmakers from such pressures without encouraging
unlawful behavior would be worth studying.

34For some general comments on thisissue, see my “Bargaining over the presidency”,
East European Conditutiond Review Fal 1993/Winter 1994.
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Communist countries, as measured by a index based on their forma
attributions, that of the Czech presidency falls in the lower half.35 It is
well known, however, that the real power of the president may deviate
from the formal attributions, either because of accumulated traditions36 or
because of the personality of the office holder. For both reasons, Havel’s
real power is certainly greater than as measured by the formal index. The
tradition from the First Republic that the President is heavily involved with
foreign policy still lives on. Needless to say, Havel’s personal stature also
enhances his influence. One may conjecture that one reason why the
forma powers of the presidency are relatively weak is that the framers
anticipated these  effects.

VI1I. Explaining; the break-up

In this concluding Section | return to the question of the
break-up of Czechodovakiainto two independent states, to supplement the
narrative of Section V with a more analytical perspective. | shall survey

and evaluate six different explanations that have been put forward to

account for the break-up. Some of them appeal to norms and motivations,
others to cognitive factors, and still others to economic interests. For
reasons that will become obvious, they are not necessarily rivals to one

another. Some of the explanations are structural, in the sense of trying to

show why a break-up was likely to occur sooner or later. Others are

35 James McGregor, “The presidency in East Central Europe”, RFE 14.1.1994.
36 See for instance the chart in Maurice Duverger, “A new politicd sysem model: Semi-
presidential government”, in Arendt Lijphart (ed.), Parliamentary versus Presidential

Government, Oxford University Press 1992, p. 147.
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conjunctural, in the sense of trying to explain why it happened when it did.
Within each category, the explanations may of course be combined.

1. A two-member federation is inherently unstable. Il is very

hard if not impossible to identify durable federations with only two
member republics. Norway and Sweden between 1814 and 1905 does not
count, because Norway was formally subordinated to Sweden. Belgium
does not count, because with Brussels the Belgian federation has three
members. It is not difficult to see why a stable federation needs at least
three members. Suppose that in a two-dtate federation, the two dtates are of
roughly equal size. This yields a potential for endless deadlock and
druggle. Suppose on the contrary that one date is subgtantidly grester than
the other. If the federal structure is organized on the parity principle, the
larger state will resent it. If it is organized on the proportionality principle,
the smaller will resent it. On any of these three assumptions, the federation
Is permanently vulnerable. An externa shock can easily make it unravel;
and sooner or later a shock will occur that does make it unravel.

The argument may also be presented the other way around.
With three or more member states, there is the possibility of shifting
aliances and codlitions, so that al states will get their way some of the
time. Note that the argument presupposes a sufficient amount of cross-
cutting interests, so that different codlitions are formed on diffcrent iSSues.
If that condition does not hold, we are in reality back to the two-state case.
This observation explains the failure of the idea that was discussed in
Czechoslovak political circles in 1991-92, viz. to create a three-state
federation of Bohemia, Moravia and Slovakia. There was even talk of
cregting a total of five or seven republics. (These proposals were behind

the incluson of “Federation with more than two republics’ as an
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aternative in the 1992 poll.) The idea came to nothing, because it was
obvious that on all important issues these smaller republics would dign
themselves so as to reconstitute the Czech-Slovak divide. Moravia and
Sovakia, for indance, had hady any subdtantive interests in common.

2. Long-standing hostility between Czechs and Slovaks caused

the federation to breek up. Some argue that given the cultural and political

animosity between the two peoples, a divorce was inevitable. Now, it is
true that after talking to Czechs and Slovaks and reading the literature on
“the nationd quedion” in Czechodovakia one can essly write down a long
list of mutual recriminations and resentments. During the First Republic,
the Slovaks resented the fact that they were badly underrepresented in the
administration and in the army. The Czechs on their side resented the fact
tha they were subsdizing Sovak development, and perhaps even more the
fact that the Slovaks failed to be properly grateful for the assistance. The
Slovaks, needless to say, perceived this attitude as patronizing and
condescending. More generaly, the Slovaks resented what they perceived
to be a Czech perception of themselves as crude, backward and
uncultured.3” For their own part, they perceived the “sophisticated” Czech
mode of life as a thret to religion and “family vaues'.

Later, Czech resentment was nurtured by the fact that on two
successive occasions the Sovaks were perceved as dlying themsdves with
the oppressor. During World War I, the Sovaks creaied a fascist date that
collaborated closely with Nazi Germany. After 1968, they were rewarded
by the Communist party for their relative moderation during the Prague
spring. In the first case, the Czechs felt that they suffered more than the

370n these issues, see Leff, National Conflict in Czechodovakia, Ch.5: “Politica cultures
and mutual betraya”.
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Slovaks; in the second that the Slovaks, through their participation in the
apparatus of repression, were actualy instuments of ther suffering.
Moreover, the Czechs fdt tha thee episodes were not smply a thing of the
past. The celebration of the wartime state showed that the Slovaks had not
overcome their fascist leanings, aso, the greater Slovak resistance to
“lustration” (exposure of agents and informers from the Communist
period) showed that they did not really want to leave Communism behind
themsel ves.

Y et these are cultural cliches that need to be approached with
caution. The guestion is whether these attitudes were widespread and,
especially, whether the resentments were deeply felt. It would be easy to
come up with a similar list characterizing relations between Y ankees and
Southerners, and yet nobody would argue that secession is imminent or
inevitable in the United States. As far as | can see, there is little or no
evidence of viscera hatred between the Czech and Slovak peoples. The
“velvet divorce” was remarkably peaceful. In a poll from April 1994,
Slovaks ranked the Czech republic in first place as “the state or group of
states with which your country should align itself most closely”. Czechs
ranked Slovakia third, after the European Union and Germany. (RFE
8.7.1994) Although it is tempting to infer from the role of ethnic conflicts
in the breakdown of the Yugodav federation to the conclusion that smilar
forces must have been at work in Czechoslovakia, the inference would
amost be certainly fallacious.

3. The breakdown of other ex-Communist federations created
amodel for the dissolution of Czechoslovakia. To see how this explanation

differs from the preceding one, we may compare two models
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MODEL A MODEL B
Abolition of Communism Abolition of Communism
USSR Yugosl. Cz.S1. USSR Yugosl. Ce.Sl.
breaks breaks breaks breaks breaks - breaks
up up up up up up

Modd A represents the idea of a common causd mechanism in
the breakdown of the Soviet, Yugoslav and Czechoslovak federations.
According to one common variant of this model, Communism had
ruthlessly suppressed any expression of cultural, ethnic, linguistic or
religious conflicts . As soon as “the lid came off’, the accumulated tensons,
inevitably, exploded, leading to the fragmentation of the artificially created
federations. | doubt whether this picture is valid for the USSR or even for
Yugoslavia. On the basis of what little | know about these countries, |
believe that clever manipulation by opportunistic leaders counts for much
more than secular ethnic hatred. Be this as it may, | have already indicated
tha | fed quite confident that the picture does not agpply to Czechodovakia

Model B suggcests that when the Soviet and Yugoslav
federations started to disintegrate, for whatever reason, ideas of dividing
Czechoslovakia emerged that otherwise would not have occurred. Once
separation became conceivable, it soon became inevitable. Whether or not
this argument is chronologically sound, it is quite possible that external
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events lent consistence and plausibility to ideas that might otherwise have
been dismissed as pipe dreams The propostion is obvioudy difficult to
test.

4. Separation was evervbodv's second preference. This expla
nation (or the closaly related one discussed below) aims at dissolving the
apparent paradox of a separation that takes place even though only a small

minority in each republic preferred it over an arrangement that would
alow the country to remain united. Now one might of course argue that
separation was carried out by Klaus and Meciar against the wishes of their
populations. Yet there is overwhelming evidence that these leaders are
very sensitive to popular moods, and in any case they do not seem to have
suffered electorally from their initiative. To this one might respond that
the counter-separatist preferences were not very intense, i.e. tha the voters
simply did not care enough about the issue to punish their leaders for going
against their wishes. It is true that by 1992 most people cared more about
how the economy was doing than about the surviva of the federation38 and
that there was a general lack of civic participation.39 Hence the leaders
could push the separation through without encountering much resistance.
(Why the leaders would want to do that is the topic of the next two
explanations.) While plausible, these arguments can be supplemented by a

more finegraned andyss of voter preferences

38Zora Butorova, “A deliberate ‘yes to the dissolution of the CSFR?*, Czech Sociological
Review 1(1993), 58-72, at p.60.

39Martin Butora and Zora Butorova, “Slovakia: The identity challenges of the newly born
state”, Social Research 60 (1993), 70536, at p.721-22.
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In June 1990, the percentage didribution of preferences was as
follows (source RFE 510.1990) :

Throughout Czech Slovak
Czechodovakia Republic  Republic
Cornmon  date  with

large powers vested
in central government 33 42 16

Common state with
large powers vested in

Czech and Sovak
governments 34 30 41

Confederation 21 16 30

Two completely
independent  dtates 6 5 8

In the summer of 1992 (after the elections), the consellation
was as follows (source RFE 30.10.1992):

Czech Republic Slovak Republic

Unitary date with one

government and one

parliament for country 38% 14%
Federation of Czech

Republic and Slovakia 19% 27%
Federation of more

than two republics 18% 8%
Confederation 3% 30%

Split-up 8% 16%
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In the first poll, separation is by far the least popular of all
options, in both republics. (Perhaps at this stage it was in fact little more
than a pipe dream.) In the second poll, a diffcrent pattern has emerged.
Now, Czechs prefer separation to confederation, which is the most
preferred adternative for the Slovaks. Conversdly, Sovaks prefer
separation to a strong unitary state, which is the most preferred alternative
for the Czechs. Although is not true that separation is everybody’ s second
preference, each group prefers separation to the option most favored by
the other.

When there is an option that is everybody's second preference,
there is atendency for that option to be realized. Marx observed that when
there is a druggle between two royd contenders, the only solution they can
agree on may be a republican form of government.40 When ex-colonia
nations with tribal divisons have to choose an official language, the
language of the former colonial power may be the least divisive solution.
Because the second-best principle does not take account of the intensity of
preferences it cannot be asserted as an invariable rule, but it does offer a
convenient focal point in situations where the possibility of misrepresenting
one's preferences makes it hard to communicate their intensity with much
credibility. On similar grounds, an option that each party prefers over the
other party’s most preferred option may come to acquire a salience by
virtue of which it emerges as the solution to the conflict. To the extent that
the Czech and Slovak citizens were aware of each other’s preference
rankings, this property of the separation option may explain why it was so
eesly accepted by the populaions,

40The Eighteenth Brumaire, in Marx and Engels, Collected Works, vol. 11, London:
Lawrence and Wishart 1970, P. 166.
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5. The country split over the issue of market reforms.

According to this explanation, the Czechs wanted separation to speed up the
market reforms and the Slovaks wanted separaion to dow them down. The
first part of the argument, as stated by Jan Obrman, goes as follows. After
the elections of 1992, the “distribution of seats between right-of-center
parties and left-of-center and nationalist parties in the Federal Assembly
would make maintaining the rapid pace of economic reform next to
impossible in the medium to long term. Because economic reform is
. ..Klaus’s first priority, it is undoubtedly in his interest to abandon the
deadlocked federal center by initiating Czechodovakia's disintegration.”
(RFE 10.7.1992) The second part of the argument asserts that Slovaks
welcomed separation as a means of insulating themselves from the hard-
ships of market reform; or, perhaps more accurately, that Meciar could
play on fears of hardships to justify the breakup. Although resistance to
reform may have been due to myopia or to alack of understanding that in

the long run prosperity depended on reform?1, the short-run tradeoffs had
more political salience.

The two parts of the argument are obviously in some tension.

For both to be true, the pace of reform in a united post-1992 Czecho-

slovakia would have to be slow enough to frustrate the Czechs and fast
enough to frustrate the Slovaks. My impression is that there is more to the
second part of the argument than to the first. At this point, we may note
that the 1968 federal congtitution gives veto power to the Czechs - even a
minority of the Czechs - no less than to the Slovaks. Because Klaus could
easily muster the required number of votes in the Czech section of the

upper house of the federal assembly, the impressive reforms achieved in

41 Butorova, “A deliberate ‘yes' to the dissolution of the CSFR?, p.62.
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1990-1992 were, for al practical purposes, irreversible. The question is
obviously whether there were further, indispensable reforms that had to be
caried out and tha would have been blocked by the Soveks in the federd
assembly. Although it is hard to know what Klaus thought at the time, the
most plausible answer, judging from what he did later, is that he could
have carried on his reforms within the federation. No maor institutional
reforms have been carried out in the Czech Republic. In fact, the very low
rae of unemployment in the country is mainly due to the slow and cautious
pace of reform, delaying the restructuring and dismantling of inefficient
enterprises (RFE 22.7.1994).

6. The Czechs did not wish to go on subsidizing Slovakia

According to this explanation, the country broke up because the Czechs
were getting fed up with the combination of Slovak demands for Czech
subsidies and Slovak nationalism. A typical report, which | heard echoed in
many individua conversations, is the following. “On September 19 [1991]
Czech PM Petr Pithart said that the Czech government would propose thet
the sysem whereby the Czech Republic subsdizes the economicaly weaker
Slovak republic be abandoned in 1992. He emphasized that ‘helping a
weaker partner’ would have been continued to be accepted by the Czech
side as a matter of course, but that such assistance was becoming
impractical [sic] as cals for independence intensified in Czechoslovakia.”
(RFE 11.10.1991.) Psychologically, the situation was perceived as similar
to that of a parent whose rebellious child is constantly coming home to ask
for money, trying to have its cake and ed it too.

There can be no doubt that such ideas played a role on the
Czech side. For Klauss himsdf, the Soveks & a permanent imtat may

have been more salient than the Slovaks as an obstacle to reform. The
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Slovak side of the question is more complicated. The initial impetus to
separation did, after all, came from the Slovaks who, if the Czech
perception is correct, had the most to lose from it. It is not unknown for
the more prosperous region of a country to opt for secession, but Slovakia
presents the opposite picture, a “reverse Katanga”. Why did they insist on
this (dlegedly) sdf-destructive course?

One answer is that they were threatening with secession in
order to improve their share both of power and of the federal budget. This
answer raises two further questions. First, what would the Czechs lose by
secession? One answer lies in the fact that for most practical purposes,
Prague represented Czechodovekia on the internationd scene. The prestige
and bargaining power of a country being linked to its size, a Czech
republic would count for less than a Czechoslovak federation. The Czechs,
in fact, wanted to speak both for themselves and for the Slovaks (an
attitude, by the way, that infuriated the Slovaks unspeakably). Another
answer, further discussed below, is that the Czechs might even lose in
materia terms.

Second, how could the Slovak threat be made credible’! After
al, the threat “Your money or my life” is not one that is frequently heard
on the streets. (It might be made successfully, though, by the rebellious
child referred to above.) One genera reply to this question is that if a
negotiator can with some plausibility rephrase the threat as a warning, he
may get away with it42 ( Another reply, reying on perceptions of fairness,
is considered below.) If a trade union leader tells the manager that he will
be unable to control his members unless they get what he demands, thisis

42See my “Strategic uses of argument”, forthcoming from W.W. Norton in K. Arrow et
d. (eds), Barriers to the Negotiated Resolution of Conflicts.
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formally a warning rather than a threat. Although the manager may suspect
that the leader can in fact influence his members, he aso has to take
account of the possibility that the latter may in fact be as intransigent as the
leader makes them out to be. Specifically, the leader may have deliberately
raised the expectations of his members in order to be able to say,
truthfully, that he cannot control them. Similar strategies may be exploited
by a nationaist leader, referring with regret to separatist elements that
need to be bought off with influence or moncy. Although | have no specific
evidence that Meciar adopted this strategy, | have been told in general
terms that some of his actions fall under this rubric.

Another answer denies the premise of Czech subsidies to
Slovakia. In an opinion poll from September 1991, both Czech and Slovak
citizens agreed (about two thirds of the respondents in each republic) on
the normative Statement that “One republic ought not to have to pay for the
other”. When asked the factual question whether “The present system
favors Czechs’, only 12 % of the Czechs agreed as against 67 % of the
Slovaks (RFE 31.1.1992). The Slovaks, in fact, believed that they were
being exploited by the Czechs rather than thc other way around. Now
exploitation and subsidization are not the same thing. Subsidies are a zero-
sum operation: the subsidizer loses what the subsidized gains. In
exploitation, though, both parties can gain compared to a situation in which
they do not interact at all.43 The situation is exploitative if the division of

gans from cooperation is, in some approprite sense, unfar and unjudt,

43 Marx himself observed that in international trade; “the richer country exploits the poorer
one, even when the latter gains by the exchange’ (Theories of Sumlus-Vdue, vol.3,
London: Lawrence and Wishart 1972, p. 106). .
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Although | have met Slovaks who say that their country was a
net subsidizer of the Czech lands, this clams appears implausible. The
question of an unfair divison of the gains from federation is more
complicated. An ironical aspect of this issue is that many Slovaks now
complain of being saddled with the unproductive heavy indudries that were
bestowed on them as a favor after 1968. A related aspect is the often-made
claim that Slovakia suffered because of the idealistic decision of Havel and
his foreign minister Jiri Dienstbier to cut down on the Slovak arms
industry, so as not to appear as a provider of weapons to international
terrorism. (For the factual accuracy of this clam see RFE 24.9.1993.)
Also, Slovaks regularly clam that all foreign investment passed through
Prague and tha the Czechs were unwilling to share it with the Sovaks.

If on bdance it turned out that the Czechs gained a lot and the
Slovaks only a little by Czech-Slovak economic cooperation, the Slovaks
would have a strong case. As far as | know, the calculation has not been
made. My guess is that if it was made, that is not how it would come out.
Conceivably the Czechs might appear as net losers, in the sense that their
subsidies to Slovak would exceed their gains from the cooperation. But the
actual numbers are irrelevant for the explanatory issues that concern me
here and in which only perceptions and beliefs matter. | believe that al
Czechs believed that Slovaks gained from the federation and that most
Czechs believed that they would be better off without the Slovaks. | also
believe that many Slovaks thought they were being unfairly treated, but
that only a few thought they would actually be better off on their own.
Now, if you believe you are being exploited, you will first try to change
the terms of trade. If that effort fails, you may want to bring the
exploitative relationship to an end even if you believe you will lose in
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material terms. If the exploitation is seen as compounded by patronizing
and condescending attitudes, you willingness to take a loss will be even
greater. If you can persuade the opponent that you are willing to take a loss
for the sake of maintaining self-respect, you may not have to take the loss
because the threat of secession now becomes credible. Whether you can
persuade him without actually carrying out the thresat is a different matter.
Oveal assessment. Among the explanations that | have

cawvased, only the second can be dismissed as implausble or unimportant.
The first explanation does not have much bite in accounting for the actual
breakup, but it does suggest that Czechoslovakia was particularly liable to
encounter the kind of problems that go into the other, more specific
explanations. The third, cognitive explanation may have some merit; it is
difficult to assess how much. The fourth explanation helps us understand
why the leaders could go against the popular wish to keep the country
together, without much risk to their political careers. The fifth and sixth
explanations, finaly, are located in the intersection between economics,
politics and psychology. They address themselves both to the perceptions
and motivations of the politicd leaders and to the atitudes of the citizens.

The play of personalities obvioudy aso mattered: Havel's
disregard of tactica matters; Meciar’s brinkmanship and pride; Klaus's
single-minded obsession with markets. | cannot assess the relative
Importance of these idiosyncratic factors compared to the more systematic
forces, any more than | can rank the latter according to their relative
importance. | cannot tell whether the breakup of Czechoslovakia was more
like a Greek tragedy, logica and coherent although opague to the agents
themselves; or more like a talc told by an idiot, full of sound and fury and
little el se.



